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UNITED STATES DISTRICT COURT
WESTERN DISTRICT OF NEW YORK

Chay Calloway

Planmiff, )
. Hon. Hugh B. Scott
.. : 97CV0671
Decision
Rudy Richier et al, &
Order
Detendunts,

Betore the Court are defindants” respective motions for summary judgement (Docket

Nos. 21 and 33).
Background

This is weivil rights action under § 19823 of Title 42 of the United States Code. The
plainuft. Chay Calloway. is o lomier inmate of the Wende Correctional Facility. He claims that 2
corrections olficer sexuadly assauled him at Wende in {994, He seeks money damages. and
declaratory and injunctive relicf. Calloway claims that the defendants” conduct violated his right
W privacy (First Amendment), tight of equal proteetion (Fifth Amendment) and right to be free
of cruel and unusual punishment (Eighth Ameadment)., He aiso ciaims violations of state law.

The phuptift alleges that Correction Ollicer Rudy Richrer sexually assaultad him. He also
names as defendanis Philip Coombe, S‘_vhu‘u Laguna and Frank Irvin. three former admini#trmix-e:
emplovees al’the Department ol Correctional Services who were not present or involved in the
alleged-assaulis, on the grounds that they Thiled w protect hun from Richter.

Detundents Coombue. Luvuna and Irin iove for summary judgment dismissing all clajms



made against thcm. They contend lhm'thc‘y did not have the personal ihvolvem,ent or awareness
required for liability with respeet to the p[;;imi tf's claims. Théy move also to strike or .dismiss
the complaint. with an award of attorney's fees. alleging thart the plaintiff submitted two
counterfeit documents 10 support his ¢laim. and thus. commited fraud on the C‘oﬁxt. Défendam

Richter joins in the motion for summan: Jjudgment to the extent it seeks dismissal based on the

alleged fraud on the Courr.

Discussion
Standard of Review

Summary judgment is uppropriste where thare are no issues of materizi fact in dispute.

and the moving party is entitled to judgmen ux 3 matter of law. See TYrans Sport. Inc. v, Starter
Sponswear. Ine., 964 T, 2d 186. 188 {2nd Cir. 1992) citing Brvanr_y. Maffueei. 923 F.2d 979,

982 (24 Cir. 1991). The non-moving party Mmust. "demonstrste to the cowt the existence of a

genuine issue of material fact.” Lendine v

inion Credit [nfo Cu..970 F.2d 1110.

1112 (nd Cir. 1992). citing Celotex Corp. v Carert, 477 U.S. 31 7.32% (1980). A factis

matesial:

when its resolution would "atfuct the outcome of the suit under the
governing faw” und a dispure about 3 material fact is genuine “if
the evidence iy such that a reasonable Jjury could return a verdict
for the non-mon ing pariy,”

General Eigegie Company v, New York Suig Desartment of Labor. 956 F.2d 1448, 1432 (2nd

Cir. 1991), quoting Anderson v. Liberry Lobin:. ne.. 477 US. 242, 248 (1986). In faer, "the

nop-moving party must come {orward with enough evidence to support a jury verdiet ... and the
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- motion will not be defeuted merely ... on the basis of conjecture or surmise. " Trans Sport,
- supra. 96+ F.2d at 188. quoting Brvant v, Mattucei, supra. If undisputed marerial facts are
properly placed before the court by the moving party, those facts will be desmed admitted. unless

they are properly cantroverted by the nonmoving party." Glazer v. Formica Corn., 964 F.2d
149, 154 {(2nd Cir. 1992). ¢iting Dusane

. 726 F.2d 82 (2nd Cir. 1984). The

court's responsibility in addressing a summary judpment motion is identifying factual issues, not

resolving them. See Burger Kine Corp. v. Hom & Hardart Co., 893 F.2d 525. 528 (2ad Cir.

1990).

© The plaintiff claims in this faw suit that officer Richter assaulted him sexually at the
Wende Correctional Facilily in the shower area of A-block. 1-company. on September 2. 9. 16,
and 25, 1994 and ac his ¢ell on the same company on October 1, 1994 (See transcript of
dJeposition of Chay Calloway an April 17, 1998 ["Calloway Deposif.ion"] at pagesi82-183, 188.
189-195 anachod as Exhibit 3 w the Affidavit of Andrew Lipkind dated October 27. 1998 '
{"Lipkind AldwiC]. The pluintitt claims tha the incident of October 1, 1994 was officer
Richter's last aet uf misconduct toward him ((.‘;a.llowny Deposition at pages 79. 86-87. 136-137).

Otficer Richier denies that fie assauited the plaindff.

Ihie reserence 1 .« Lier date Fure 1 or i vomteizen was an error. The phainti(Y slaruicd this Juring discovery
FRe it of e bist inesdent shouhd resa tit, 10 T9nd (ath 4y Deposition ul pages 87. 234-2335).

3



Psrsonal Involvement

It is well sentled that personal involvement in the allegéd constiturional deprivz;;ion isa
prerequisite 10 liability under 42 U.S.C. § 1983, Wrisht v-Smith, 21 E. 3d 496.'501 (2d Cir.
1994). McKinnon V. Patterson. 568 F. 2d 930, 934 (2d Cir. 1977). Such involvement may be
shown by: (1) direct participation in the infraction. (2) failure 1o remedy the wrong, if possible,
after leamning of it through a report or appeal. (3) creation or allowance of 3 policy or custom
under which the unconstitutional practice oceurred. or (#) grossly negligent management §f
subordinates who caused the unlawhul condut. Witliams v, Smith, 781 F.2d 519.323.24 (2d
Cir. 1986).

It is undisputed that defendanty Coombe, Laguna and lrvin were ;1ot personally present at
the scene of any of the allcgv.l incidents of assault or hﬁra.ssmcm by Richter of which the plaintff
complains in this lawsuit. They did nat participate personally i any interaction berween officer
Richter and the plaintiff. They have nu personyl knowledge that any such assaults occurred

(Coombe Atfidavit dated Qctober 21, 1998 ag * 31 [rvin Affidavit dated October 16, 1998 at 4 4;

Laguna Atfidavit dated Qctober 23. 1998 at ¢ 4. Nor were they present in August 1994, when

the plaintiff claims that Richter made sexual commenis o him (Calloway Deposition at pages 94-

93).

The plaindff does not assert that Coombe, Ipvin or Laguna gave any order or direction 0

Ricluer to assault or harass the plaintitf. The plaindiit's compiaint does not assert that the
defendants followed a policy to allow assaults,  Indeed. the defendants assert that the

Department of Corrections maintains rules of officer conducr which bar excessive force. sexual

abuse. or sexual contact by an uiticer toward an inrate. and that the Deparument entorces these
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rules through its employes disciplinary procesy (Coombe Affidavitat § 7; Irvin Affidavitat §6).
In addition. defendant Laguna usserts that she had no authority or control over the daii‘y actions
of Richter in her capaciry as Director of the Department's Inmare Grievance Program. She did
not man:ige correction officers (Laguna Affidavitat § 4). Seturity policies wers not within her
umborir.y or dutizs (Laguns Allidavit at ® 6). The plaintiff does not dispute these allegations, The
plaintift does not claim in this lawsuic that the processing or determination of a grievance
violated his rights. He concedes that the ofTicer's alleged misconduct sropped before he filed a
grievance (Calloway Deposition at page 79, -

The plaintiff acknowledges thar he made no oral complaints about Richter to defendants
Coombe. Invin or Laguna before the alteged misconduct ended on October 1. 1994, (Calloway
Deposition W pages 31.69. 74 [lrvin]. 61 [Coombe]. 74-75 {Laguna]).? However. the plaintiff
ulleges that on Scpiember 3. 1993 he sent 3 letier 1o Coombe, Irvin and Laguna advising them of
Richter’s sexual harassment and asking thac they intercede to stop it. The alleged September 3.

1994 Jeuer states, in part:

I am in dire need ol your assistance in the enclose matter.
I"ve been sexually harass by, Ollicer R. Richrer for aver
one month. and 1 see no end o come.

* The plainiiff did write twa complaiots after the alleged misconduct ended. The first
Was an inmate grievanes against Richier. claiming sexual assault. The piaintiff wrote this
grievance on Qctober 3, 1994 und then submitted it {Calloway Deposition at page 79). The
gricvance was investigated and ultimartely denied for lack of substantiating evidence (Affidavit of

Thomas Eugen dated October 31, 1998 a1 ® 2. and exhibits: Indin Affidavit at 9 9). The second

was L writien Tetter qad petition w Irvin dawed October 3,1994, making the same complaint
against Richier. This letter and petition were seceived in the Supesimendent's otfice on October
3. 1993, According o Irvin, this was the fiest vompiaint that he received against Richter (Irvin
Alffdavicat % 8% fevin rederred the letter and putition to his Depury Superintendent for Security.
Tor investgation and tollow-up tievin Attidavit au ¢ 8),
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I would greatly appreciate if vour offices can look into this matter.
to get the officer 1o cense this threaten behavior, .

I am extremely frighten of whu this officer may do to me.
please please look into this mutier as soon as possible.
I would greatly appreciate if vou don't tell officer Richter
[ wrote too everyone. or I'll be in trouble.
(See September 3. 1994 Lenter attached gs Exhibit B to the Affidavit of Erch J. Speckin dated
October 22, 1998.)
The plaintiff claims he sent carbon copies of this latter 1o Coombe. Irvin and Laguna. and
kepr the original. which he produced at his deposition (Calloway Deposition at pages 165-166).
This lerter is the sole purported cvidence asserted by the plaind ﬁ'.as the basis of his claim that
Cc;ombe. Irvin and Laguna had prior notice of Richter's alleged harassyment and that
notwithstanding this notice. they failed o prowst Calloway from Richter.
The defendants alleged thar the purported September 5. 1994 letter is froudulent.?
Duspite containing significamt Jecils tegarding the plaintiff™s claims. the 31-paragraph complaine
drafted by the plaintff"s attomey makes no mention of the purported letter. Defendants Coombe.
Irvin and Laguna ezch testified that they never recejved this lert::rf Each of their offices l;ad
specific procedures for filing correspondence lrom inmates in 1994, It is undisputed that the
incoming correspondence log kept by the Commissioner's office contains no enwry for this afleged

lester. Similarly. the Cenrral Otfice file for immace Calloway also conrains no such letter (See

The defendants also allege that the plaintiff submitted 2 second frauduleat document
during discovery. an allezed aitidavit by inngue Terrence Adams ¢onfirming aspects of the
Ocrober 1. 1994 allegarions (See Lipkind Aftidavic at Exbibit 3). The plaintiif stared under oath
that he received it from Adams. and that Adums had written it (Calloway Deposition ar pages
218. 220). However. Adams testified that iie «lid not crears. write or sign the statement.

According to Adams. he never saw it before it was shown to him at his August 1998 deposition
(Adamns Deposition at pages 31-331.
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affidavit of Rhonda M. Gontlich dated October 21, 1998 at 41 3-5). Further, the Inmate Grievance___

Program office correspondence log from 1994, which lists every letter received from i;.matcs that
Year. containg no entry for this letter. (Eagen Alfidavit at W 6-7). Finally, the Wende
Superintendent’s inmare ~con'c.f'.nund;:ncc: file from 1994, and the Deputy Superintendent's files.
conain no such leter from inmate Cal loway (Altidavit of Cynthia Sherlock dated October 19,
1998 at €7 3-5: Affidavit of Wendy Jensen dated October 21,1998 at { 4).

Perhaps vven more signiticantly. forensic chemistry :esﬁng of the ink from this letter
pertormed bv- the defendants™ expert allegedly reveals that the letrer was not wrinten on
September 3, 1994, The ink dating test shows that it was wrirten more than two years larer
(Speckin Affldavit au € o: Lipkind Atfidavie e 9-10). The plaintiff has failed to meet this
evidence with its own expert report. Indecd. the plainufl has failed to make any specific
'chz\llung.c w0 Lhu. methodology used by the defendants” expent. The plaintiff makes only a general
argument qixc:;zioning the reliability of such ink testing. The daring of docurnents by the use of
experts annlyzing the ink is competem evidence. (See United States v. Colasurdo, 453 F.2d. 585

(2. Cir 19712 Janopoulos v,

, 866 F.Supp. 1086 (N.D. II[.
1904},

lnany event. 1 survive summary judgiment and maintain his claims against Coombe.

Irvin and Laguna. the plaintilT must establish 4 triable issue of fact that these defendants received

the September 3. 1994 leter (the sole item asserted by the plaintiff as advising the defendants of

Richter's allegedly olfending conduets,  The pluintiff contends only that he placed the leners on

the bars al his cell to be piciiedd. up by the mail otticer. The partics have pravided the Court with

no authority which establishes a presumption of receipt by an addresses merely upon the
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assertion by an inmate thar a letter was placed on his bars for pick-up.! Itis clear, however, thar -

should any such preswumption exist. it is rebuttuble. Meckel v Conrtinental Resources Co., 758
F.2d. 811 (2d. Cir. 1985); Bellecourt v. U.S.. 994 F.2d 427, 430 (8th Cir. 1992)(the presumption

of receipt can be rebutted by cvidence of non-receipt).

In Bellecourt, an inmawe in a federa penitentiary anempted to assert causes of action -
based upon negligence. medical malpractice and various civil rights violations. To tnaintain his
negligence and malpractice claims. the plainiiil was required 1o establish that he had presented

such claims to the appropriate tederai agency under the Federal Tort Claims Act. In support of

his argument thar he had made such presentment. the plaintiff in Bellecourt submitted an

affidavit asserting thar he mailed the claim o the federl agency by using the inmare mail system.

In granting a motion 1o dismiss. the Court rejected the argument that such testimony established
receipt by the federal agency noting that the addresses deied receiving the claim and that the

claim was not lisied in any of \he logs kept regarding inmalte mail. Bellecourt v 1J.S,, 784
F.Supp. 623. 630 (D. Minn. 1092),

© Similarly. in the instant ¢ase. each of the alleged addresseas has denied receiving the

September 3. 1994 letter. Funher. the letter is not listed in any of the regularly kept logs which

would have tracked such correspondence: nor is it found in'Calloway’s immate ¢correspondence

file. The plainiff has presented no evidence 1w counter the defendant's testimony that they did

not recsive the letter, the faer thae the letter was not entered on any of the regularly kept logs. and

: te defendants cite state court cases which hold that placing a letter in an office out-
box dees pot establish mailing (2647 Realiv (o, v, Abrar - 128 Misc. 2d 308. 311 (N.Y.Cry
1982)) 2nd that no presumption arises upun an assertion of maziling absent personai knowledge of
deposic with the United Siates Postal Service + Washineton v ui Surpius Lines Ins. Co.

200 A.D.2d 617. 618 (2d Dept. 1942,




was not contained in his inmate file.' Even aside from the cloud of m'zcez'tainry surounding the
vary existones of this letter in 1994, the plaintiff has come for.wa.rd with no evidence from which .

a reasonable jury could conclude that defendants Coombe, Irvin or Lagux'za received this letter

prior to the cessation of the alleged offensive conduct by Richter. Inasmuch as the September 3.

1994 leuer is the only alleged vvidence which would have provided defendants Cootnbe, Irvin

and Laguna with prior notice of the alleged harassing conduct by Richtar, the plainﬁff' cannot
establish that these defendants were aware of any such conduct but ﬁﬂed to protect hun

Finally. the plaintiff has failed to set fonh a prima facie case of deliberate indifference or gross
negligence on the part of Coombe, Irvin or Laguna. or that these defendants had ¢reated or
maintained a policy or custom under which the alleged unconstitutional practice occurred.

Basud on the above. the motion for summary judgment on bahalf of defendants Coombe,

{rvin and Laguna is granted.”

Eruud og the Court

Inusmuch as the Court is graming sununary judgment in favor of Coombe, Irvis. and

Laguna based on the plaintiff"s failure to raise u triable issue of fact as to whether they were

* Although not necessarily dispositive of the issue, the plaintiff has faiied to present any
evidence. other than his self-serving. concfusory statements, to rebut the defendant’s expert’s
vonciusion that the September 3. 1994 Jerer could not have been written in 1994,

*  Inaddition to the luderal civil rghts claims, the plaintiff's compiaint asserts various
state law claims. Defendants Coombe, Lrvin and Laguna seek dismissal of these claims based
upon Eleyenth Amendment immunity. The papers and arguments submitted by the plaintiff do
not contest the defendants® assertion of this immuaity. Thus, summnary judgment is appropriate
with respect 10 any state claims asserted apainst these defendants as well as the federal ¢ivil
rights claims.



personally involved in the alleged constitutional deprivations, the Court need not addrass their

motion to the extent that it {s based upon the alleged fraud i:y .the plaindff.
However, defendant Richter also seeks dismissal based upon the alleged fraud, The

Court finds that issues of fact sl exist as to whether such fraud was commirted in connection

with either the September 3, 1994 letter or the subsequent affidavit allc_agedly sigried by Terrence

Adams.” Thus, Richter’s motion is denied without prejudice and may be reasserted as

appropriate during or post trial.

Conclusion
Based on the above. the motion for summary judgment filed on behalf of Coombe, Irvin
and Laguna (Docket No. 21) is GRANTED in its entirery. The motion for summary judgment

filed on behalf of Richter (Docket No. 33) is DENIED WITHOUT PREJUDICE.
So Ordered.

(sf. .
" Hon. Hugh B. Scott
Unired Statés Magistrate Judge

Dated: Buffalo, New York
December 10, 1998

7 The Cour notes that on December 135, 1998 it received 2 letter directly from the

plaintiff (not from his counse!) dated December |4, 1994 attaching an affidavit purportadly
signed by Bruce Johnson {an inmate at the Attiea Correctional Facility) dated Decamber 8, 1998,
This letter dues not agpear to have been tiied or copied to counsel. In any event, this lemer and
the attached affidavit are not refevant to the instant motion. '
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